
 

 

IN THE COURT OF THE SESSIONS JUDGE : SONITPUR                       
AT TEZPUR 

 
 

PRESENT : Sri A. K. Borah 
Sessions Judge  

                              Sonitpur, Tezpur 
 
 

CRIMINAL APPEAL NO.  11(S-2) OF 2017 
 
 
1. Sri Nagen Sarkar  

Son of Late Rohini Sarkar 
 

2. Sri Tapan Bhatta  
Son of Late Gauranga Bhatta 
 

3. Sri Sukumar Sarkar  
Son of Late Shyam Charan Sarkar 
 

4. Sri Simanta Sarkar  
Son of Sri Sukumar Sarkar 
 

5. Sri Premananda Sarkar  
Son of Sri Sukumar Sarkar 
 

6. Sri Togormoni Sarkar  
Wife of Sri Sukumar Sarkar 
 

7. Sri Bishnu Mandal  
Son of Late Uma Kanta Mandal 
 

8. Smt. Mayarani Mandal  
Wife of Sri Bishnu Mandal 
 
All residents of Bhelaguri 
PS- Dhekiajuli 
District – Sonitpur, Assam  ….   Appellants 

 
 
    -VERSUS- 
 
1.  The State of Assam 
2.  Smt. Mina Sarkar 

Wife of Sri Bal Bahadur Karki 
Resident of Bhelaguri 
PS- Dhekiajuli 
District – Sonitpur, Assam            …       Respondents 
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ADVOCATES WHO APPEARED IN THIS CASE 
 
 

For the Appellants      :  Sri A. K. Saikia 
      Advocate  
            
For the State    :    Sri H. P. Sedai 
      Public Prosecutor   
  
  
Date of Argument   : 15-06-2017 

 
Date of Judgment   :      17-06-2017 

 
 

J U D G M E N T 
 

1.  This appeal is directed against the judgment and order dated     

11-04-2017 passed by Ld. Chief Judicial Magistrate, Sonitpur, Tezpur in G.R. 

Case No.390/2012 u/s 352/34 of the IPC convicting the appellants to pay a fine 

of Rs.500/- (rupees five hundred) i/d to undergo SI for one month for the 

offence u/s 352 of the IPC.  

 

2.  The fact of the case in brief is that the accused persons were 

trying to occupy a plot of land of the informant since long earlier and on 19-02-

2012 at about 10 p.m., while the informant was sleeping, the accused persons 

entered into the house campus of the informant and threatened them and when 

the informant did not come out of the room, the accused broke open the door of 

the house and entered into the house. The accused persons dragged the 

informant out by holding her hair. Moreover, the accused Tapan Bhatta tried to 

commit rape on her. It is also alleged that the accused persons threatened and 

assaulted her. Hence, this case.   

 

3.   The ejahar was filed as a complaint petition before the ld. Chief 

Judicial Magistrate, Sonitpur, Tezpur and the learned Chief Judicial Magistrate 

forwarded the same to O/C, Dhekiajuli PS for investigation. On being receipt the 

ejahar, the O/C, Dhekiajuli PS registered the case vide Dhekiajuli PS Case 

No.88/12 u/s 447/448/354/376/506/294/34 of the IPC and after completion of 
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investigation, the O/C, Dhekiajuli PS sent up the case for trial against the 

accused persons U/s 447/448/354/376/506/294/34 of the IPC.  

 

4.   On being appeared the accused persons before the Court, ld. 

Chief Judicial Magistrate, Sonitpur, Tezpur, after hearing both parties, charged 

framed u/s 448/294/506/34 of the IPC against the accused persons. Particulars 

of the charge was read over and explained to the accused persons, to which they 

pleaded not guilty and claimed to be tried.  

 

5.   To substantiate the case, prosecution examined as many as six 

numbers of witnesses. After completion of prosecution evidence, the accused are 

examined u/s 313 CrPC. All the allegations and evidence appears against the 

accused are put before them for their explanation where they denied the 

evidence and allegations and declined to give defence evidence.   

 

6.   After hearing both parties, ld. Trial Court convicted the accused 

persons u/s 352 of the IPC and sentenced them with a fine of Rs.500/- i/d SI for 

one month for the offence u/s 352 of the IPC.  

 

7.   Being aggrieved by the aforesaid order, the appellants preferred 

this appeal on the following grounds among other grounds :   

 

(i) the ld. Trial court erred both in law as well as in facts by 

convicting the accused /appellants   ;  

 

(ii) The prosecution has absolutely failed to prove its case ;  

 

(iii) The prosecution even failed to prove the contents of the FIR ;  

 

(iv) In the record, PW-1 complainant Mina Sarkar introduced a new 

story while she disposing her statement in the Court on oath ; 

 

(v) in the FIR it is stated that the occurrence took place at about 10 

p.m., night, dated 19-02-2012 ;  
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(vi) PW-2 Sri Sabita Rajput is related and interested witness and she 

stated in her deposition in the Court that on the date of 

occurrence police arrived there at 7 p.m. and her vital part of the 

deposition are not at all reliable to convict the accused persons as 

the judgment is illegal and unjust ;  

 

(vii) Similarly, PW-3 Hiren Sarkar is the brother of the complainant and 

he is an interested witness. He also made a contradictory 

statement. He being the brother of the complainant is interested 

to succeed his own brother’s case as such he stated something in 

the Court which was not stated before the IO ;  

 

(viii) Similarly, PW-4 Nityananda Sarkar is also related witness of 

complainant. He deposed that occurrence took place at about 6/7 

p.m. Moreover, he stated that his statement u/s 161 CrPC was not 

recorded by the IO and he, for the first time, deposed in the 

Court, hence, the deposition of the witness is not admissible.  

 

(ix) Ld. Trial Court convicted the accused u/s 352 of the IPC, but the 

ld. Trial court never explained the said offence to him, neither 

framed any charge.  

 

(x) Besides there is no any independent witness ;  

 

(xi) The ld. Trial court recorded the statement u/s 313 CrPC not in 

accordance with law.  

 

(xii) The judgment is not in accordance with the provision of section 

354 of the IPC and the point for determination and reasons for 

decision is not legal and proper.  

 

(xiii) Under such circumstances, the judgment and order passed by ld. 

Trial Court is required to be set aside.  
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8.   I have heard argument put forwarded by ld. Counsel of both 

sides.  

  Decision and reasons  and reasons for decision 

 

9.   Learned counsel for the appellants vehemently argued that ld. 

Trial Court convicted the accused without any basis of evidence, besides the 

order dated 11-04-2017, reveals that ld. Trial Court framed charge u/s 352 IPC in 

additional to u/s 448/294/506/34 of the IPC, but in fact, there is no such charge 

u/s 352 IPC, available in the record in separate format. Learned counsel for the 

appellants again submitted that ld. Trial Court held that prosecution has failed to 

prove the charge u/s 447/448/354/506 of the IPC, but the ld. Trial Court 

convicted the accused u/s 352 of the IPC, which was alleged to have been done 

by entering into the house of the informant, so without criminal trespass or 

house trespass the alleged offence cannot take place. Under such reasons, the 

conviction order requires to be set aside.   

 

10.   On the other hand, learned Public Prosecutor submitted that ld. 

Trial Court has passed the conviction order and judgment after thoroughly 

perused the evidence and materials available on record which is clearly reflected 

in the judgment and as such the order of conviction passed by ld. Trial Court is 

required to be upheld.   

 

11.   Keeping in mind the rival submission advanced by learned counsel 

of both the parties, I am going to discuss the case as follows.  

   

12.   In considering the hearing of the parties, the moot point is to be 

decided in this appeal is that – Whether the impugned judgment and order dated 

11-04-2017 passed by ld. Trial Court is erred in law and facts and whether it is 

not passed on the evidence available on the record ?  

 

13.   Since the appellant challenged the conviction order mainly on the 

ground that ld. Trial Court without properly discussing the evidence available on 
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the record, passed the conviction order, so I think it would be better to peruse 

the statement of witnesses available on record.  

 

14.   PW-1 Mina Sarkar, the informant in this case, stated that accused 

persons are her cousins. The occurrence took place about one year ago. She 

purchased a plot of land measuring 1 Katha form her sister at a consideration of 

Rs.6,000/- and accordingly she paid the said amount to her. When she asked her 

sister to register the said plot of land in her name, then she stated that said plot 

of land would be registered in her name and after registering the same in her 

name first. Then, she asked her to return Rs.6,000/- to her then all the accused 

persons  came to her residence and abused her and then she lodged the ejahar 

before the Court.  

 

 In cross-examination, deposed that there is a cross case. Though she has 

been exposed to long cross-examination except giving many suggestions, the 

evidence as to at the relevant time when she asked her sister to register the plot 

of land, her sister stated that land would be registered in her name first then 

only she can register the land to the informant then she asked her to return the 

money of Rs.6,000/-, then all the accused persons came to their house and 

abused her, has remained unchallenged.    

 

15.   PW-2 Smt. Sabita Rajput stated that she knows both the parties. 

The occurrence took place about two years ago. At the time of occurrence, she 

was at the residence of her mother. On hearing hulla she came out and had seen 

the accused Tapan Bhatta pushing Mina Sarkar in the veranda.  

 

  In cross-examination, it appears that informant is her cousin. She 

also denied that she made such statement before the police that accused Tapan 

entered into the veranda of Mina Sarkar. He also did not state before the police 

that he was reported by Mina Sarkar that accused persons assaulted her. 

 

16.   PW-3 Sri Hiren Sarkar stated that he knows both the parties. The 

occurrence took place about three years ago. The accused Tagormoni and 

informant Mina Sarkar are sisters in relation. Both of them had purchased the 
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plot of land at Bhelaguri village but the land was registered in the name of 

Togormoni Sarkar and Mina Sarkar was allowed to stay on the said plot of land, 

but after a few days she was driven out from that land. He also stated that 

Togormoni is his elder sister and informant is his younger sister. The accused 

Tapan Bhatta assaulted her sister Mina Sarkar and torn her clothes with a view to  

dispossess her from that land. The other accused persons were also standing 

nearby. Now the informant Mina Sarkar is staying in the house of other person. 

He also stated that Mina Sarkar also paid money when the said plot of land was 

purchased.  

 

  In cross-examination, he admitted that he did not see informant 

giving money to the accused Togormoni. He also did not know whether any 

written paper was made regarding payment of money or the informant has not 

filed any civil case.  The houses of Nagen Sarkar and Tapan Bhatta are situated 

at Rakhasmari and the other accused persons are from Bhelaguri. The distance is 

about 1 K.M. from Bhelaguri to his house. The occurrence took place at about 10 

a.m. He has seen the occurrence from a nearby jungle but he did not state it 

before the police.  

 

17.   PW-4 Sri Nityananda Sarkar stated that Mina Sarkar is his aunt 

and he also knows the accused persons. The occurrence took place two years 

ago. There was an altercation between the informant and the accused person 

Tagormoni Sarkar regarding landed property. On the date of occurrence, hearing 

hulla he went to the place of occurrence and saw the accused persons engaged 

in pushing and pulling Mina Sarkar.   

 

  In cross-examination, he stated that he did not know the date of 

occurrence. The occurrence took place about 6/7 p.m. in the house of Mina 

Sarkar. The residence of Mina Sarkar is situated at Bhelaguri and his residence is 

situated at Ashurmara, which is about a distance of 1 K.M. 

 

18.   PW-5 Sri Lakhindra Rajput stated that he know both the parties. 

The occurrence took place about four years ago. He has not seen the incident. 

He even did not know why the case was instituted.   
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19.   PW-6 Sri Bidyaram Kalita stated that on 21-02-2012 he was 

posted at Singri OP under Dhekiajuli PS. On that day, the complainant had filed 

an ejahar through Court which was registered vide Dhekiajuli PS Case No.88/12 

and he was endorsed with the investigation of the case. Accordingly, he visited 

the place of occurrence, recorded the statements of the witnesses including the 

complainant. On perusal of the case diary it appears to him that earlier IO had 

completed the investigation, and so he filed the charge-sheet against the 

accused.  

 

  In cross-examination, he admitted that he was at Singri OP at the 

time of occurrence, but the incident took place under the Rakhasmari OP. Both 

OPs are fall under the same PS. In fact, incident took place on 19-02-12 at 10 

p.m. before receiving the ejahar. He was endorsed for investigation on 27-02-

2012. Witness Sabita Rajput did not state before him that accused entered into 

the veranda of the house of the informant Mina. He had also not stated that she 

came to know about the incident from Mina Sarkar.  Witness Hiren Sarkar did not 

state before him that accused Tapan Bhatta had torn out the wearing apparels of 

Mina Sarkar. He has not seized any clothes in this case. Similarly, Hiren did not 

state before him that the informant and accused Tagormoni together purchased 

a plot of land and registered in the name of Togormoni, but later on Mina Sarkar 

was allowed to stay for sometime and then chased her from that place.  

 

20.   Since the ld. Trial Court convicted the accused u/s 352 of the IPC, 

therefore, I would like to see what evidence is required to prove the said Section. 

To prove the charge u/s 352 IPC, prosecution must prove that :  

 

(i) that the accused made gesture or preparation to use criminal 

force ; 

(ii) that the same was made in the presence of complainant ; 

(iii) that  he intended, or knew, that it was likely that such gesture, 

etc. would cause complainant to apprehend that such criminal 

force would be used ;  
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(iv) that such gesture, etc. did caused the complainant to apprehend 

the same.  

To substantiate a charge of assault on a particular person, it is not 

enough to prove that the words used and the preparations made by the 

accused were calculated to cause that person to apprehend that criminal 

force would be used to him, if he is persisted in a certain course of 

conduct ; there must be evidence to show that the accused was about to 

use criminal to him and then there. 

Or prove :  

(i) that the accused used force to the complainant,  

(ii) that he did so intentionally, 

(iii) that he used such force, without the complainant’s 

consent,  

(iv) that he did so in order to commit an offence ; or that he 

thereby intended to cause, or knew that he would thereby 

be likely to cause, injury, fear or annoyance to the 

complainant.   

  

21.   In the present case, the ld. Trial Court framed charge u/s 447/ 

448/354/ 506 of the IPC to face trial before the Court as per order dated 11-04-

2017, ld. Trial Court stated :  

 

   “ Date was fixed today for delivery of judgment but after 

going through the record, while preparing the judgment, it is found 

that sufficient materials u/s 352 IPC has been found against the 

accused persons.  

 Heard both sides on this point who have no objection in 

framing charge u/s 352/34 IPC along with the Sections 

448/294/506/34 IPC. Hence, particulars of offence is explained to the 

accused persons, to which they pleaded not guilty.  

 Heard learned Addl. PP and learned defence counsel who have 

submitted that they will not adduce any further evidence and defence 

will not cross-examine the witness any further.”   
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22.   But there is no any separate charge in the proper format available 

in the record.  

 

23.   Another point raised by learned counsel for the accused is that the 

original complaint was filed by complainant on 21-02-2012 whereas the date of 

occurrence is 19-12-2012. Neither the FIR nor the statement of complainant 

reveals any explanation as to lodging the FIR late. Besides the evidence of 

complainant does not reveal any circumstances by which we can presume the 

delay in filing the ejahar.  Admittedly, both the parties are related to each other. 

Lodging the FIR delay of three days without any explanation is undoubtedly an 

important circumstance but when it has been reasonably explained, then the 

delay is of no consequence, but in the instant case, there is no any explanation.  

 

24.   As submitted by learned counsel for the appellants that both he 

parties has enmity regarding the purchase of land.  

 

25.   It has been held in Suresh Rai Vs State of Bihar reported in 

AIR 2000 SC 2207 that “ enmity undoubtedly is a double edged weapon, it 

may a motive for commission of crime ; it may also be a motive for false 

implication.”  

 

26.   It is true that PW-2 Sabita, PW 3 Hiran Sarkar, PW-4 Nityananda 

Sarkar and PW-5 Lakhindra Rajput all are related to PW-1. In fact, informant is 

the cousin of PW-2. According to prosecution story the alleged incident took 

place at about 10 o’clock in the night. There were many people reside in the 

place of occurrence, but the prosecution failed to examine any other independent 

witnesses of the locality. It is not that the area is inhabited by other independent 

persons. So non-examination of other independent witness is a vital lacuna on 

the part of prosecution.  

 

27.   Another point raised by learned counsel for the appellants that 

PW-2 Sabita Rajput who is interested witness as related to informant stated a 

different version. She stated that the occurrence took place at about 7 p.m. On 

the other hand, according to FIR the occurrence took place at 10 p.m. PW-4 
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stated that the occurrence took place at about 6/7 p.m. besides that though she 

stated in Court that the accused entered into the veranda of the house of 

complainant Mina, but the IO confirmed that the said witness did not state him 

that she made no such statement before him. Again, the witness did not state 

before the IO that she came to know about the incident from Mina Sarkar. 

Therefore, her statement is contradictory as she made no such statement before 

the IO while her statement was recorded u/s 161 CrPC. Similarly, witness Hiren 

Sarkar did not state that Tapan Bhatta had torn out the wearing apparels Mina 

Sarkar, which he stated before the Court. Therefore, the statement is also 

contradictory. These are major contradictions as the aforesaid statements are 

relevant to the offence as alleged against the accused. Therefore, cannot be 

reliable.  

 

27.   In view of the aforesaid discussion, their statements are not 

corroborated to each other as to the time of occurrence.  

 

28.   Another point raised by learned counsel for the appellants that ld. 

Trial Court has convicted the accused persons u/s 352/34  of the IPC, but none 

of the statements of the witnesses reveals that at the relevant time the accused 

persons committed such offence in furtherance of common intention of all. In 

fact, PW-1, the alleged victim, stated nothing to the materials u/s 352/34 of the 

IPC.   

 

29.   Another point to be discussed in this appeal, as submitted by 

learned counsel for the appellants, that the ld. Trial Court has explained the 

offence u/s 448/294/352/506/34 of the IPC, but the ld. Trial Court acquitted the 

accused persons u/s 448 of the IPC. According to prosecution story, the 

occurrence took place in the house of the complainant. Ld. Trial Court acquitted 

the accused for the offence u/s 448 of the IPC, but convicted u/s 352 of the IPC, 

which cannot be possible.  

 

30.   Learned counsel for the appellants again submitted that ld. Trial 

Court did not properly record the statements u/s 313 CrPC.  
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31.   In this connection, I am citing a case law, Kalpnath Rai –VS- 

State, reported in AIR 1998 SC 201, where the Hon’ble Apex Court held  that :   

  

    Section 313 of the CrPC is intended to afford opportunity to an 

accused “to explain any circumstance appearing in the evidence against 

him”. It is trite that an accused cannot be confronted during such 

questioning with any circumstance which is not in evidence. S.313 of 

the CrPC is not intended to be used as an interrogation. No Trial Court 

can pick out any paper or document from outside the evidence and 

abruptly slap it on the accused and corner him for giving an answer 

favourable or unfavourable. The procedure adopted by the learned 

Judge in using the said two letters is not permitted by law.  

 

32.   Here in the present case, it appears that statement of accused 

recorded by ld. Trial Court does not show that ld. Trial Court put specific 

question that accused persons in furtherance of common intention assaulted or 

used criminal force to the victim otherwise then on grave and sudden 

provocation given by that person. Therefore, not giving proper opportunity to 

explain circumstances in which they committed the alleged offence is nothing but 

can be stated that unjustified.  

 

33.   In view of the aforesaid discussion, I think that judgment of 

conviction awarded by ld. Trial Court passed on 11-04-2017 in GR Case 

No.390/12 u/s 352/34 of the IPC cannot be allowed to sustain, hence, set aside. 

Accused / appellants are acquitted and set them at liberty forthwith. Liabilities of 

bailors is hereby discharged.   

 

     O R D E R 

 

34.   In view of the discussion, as stated above, this appeal is allowed 

by setting aside the conviction order dated 11-04-2017 passed by ld. Trial Court 

in GR Case No.390/12 u/s 352/34 of the IPC.  
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35.   Case record of GR Case No.390/12 along with a copy of the 

judgment be sent to ld. Trial Court immediately.   

 

36.  Given under my Hand and Seal of this Court on this 17th day of 

June, 2017 

 
 
              ( A. K. Borah ) 
                                               SESSIONS JUDGE  
          SONITPUR : TEZPUR 
  Dictated and corrected by me 

 

(A. K. Borah) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR 
 

 Dictation taken and transcribed 

 by me :  

 

J. K. Muru, Steno                              

 

 

 


